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In re Marria2c of Wood (1995-37 Cal. App.4th, 1059)

This case involves new mate income. The court found that the trial court
erred in lowering the child support obligation of the father based on the
mother’s following marriage to a wealthy man. The trial court had
reasoned that they were only looking at mother’s standard of living;
however, the Court of Appeal said that this was tantamount to considering
new husband’s income.

While it may be appropriate to consider ways in which a parties’ standard of
living has been reduced (and therefore appropriate reason for lowering
support—see In re Marriage of Loh (2001), County of Kern v. Castle (1999)
and Stewart v. Gomez (1996)), Family Code Sec. 4057.5 (a)(1) [for the
obligor parent} and (a)(2) [for the obligee parent] specifically forbids the
consideration of new mate or non-marital income.

FC Sec. 4057 (b)(5) describes various “unjust or inappropriate/special
circumstances” which may cause a trier of fact to reduce support. And,
actually, before January 1, 1994, trial courts had the authority to to consider
new mate income in a child support action.

The Court of Appeal did state that an exception to the prohibition of looking
to new mate income would be appropriate when there is an extreme or
severe hardship to a child. The Court stated: If the child may suffer because
one of his parents quits working deliberately, then this is an extraordinary
case in which the court may look to the income of the new mate of the
spouse who has quit working, but the court can only consider this in order to
prevent a hardship to the supported child. Both sections 4057.5 and 4057
define what is an extraordinary case or an inappropriate or unjust case by
reference to the needs of the children. The examples given in section 4057,
for instance, delineate exceptions based on the needs of the children, nOt the
needs or conduct of the parents.

In re: Marriage of Wood is a useful case to read because it summarizes well
the instances in cases before 1995 where support can be increased from
guideline based on various factors other than new mate income.

P.S. Bernie Wolfrepresented the mQther in this matter, which was a decision
in herfavor!!



In re Marriage of Ackerman (46 CaI.App.4th 191, 52 CaI.Rptr.3d 744)

H and W married August 1991 and separated September 2001.

H is an MD and board certified plastic & reconstruction surgeon since 1987
operating own practice he established in 1987. W employed in home
throughout marriage. W graduated law school in 1995 but failed bar exam
in 1998.

Two minor children of this marriage, ages three and one. Older child
diagnosed with autism.

At trial parties stipulated their “monthly controllable cash flow” at DOS was
$61,000. Parties’ joint 2001 tax return showed net (afier tax) income of
approximately $36,000.

H ordered to pay SS beginning January 2004 at $7,500 with periodic
reductions and termination of payments August 2006 arid termination of
jurisdiction in August 2009. Order based on 3 assumptions: 1) W would

Q review for and take bar exam in July 2004; 2) if W passed she would obtainemployment as attorney by September 2005 (when last support step down
took effect); 3) whether or not W passed she was able to work by September
2004 as a paralegal and earn at least $3,000 per month. If none of
assumptions materialized, W could move for modification of order.

Child support ordered beginning January 2004 with one step down in
September 2004. W’s earning capacity considered.

W’s Appeal and Result

W appealed judgment regarding. Among W’s contentions: 1) income from
earnings and property were incorrectly calculated and should not have been
imputed; 2) support step down improperly based on W’s future earning
capacity; 3) all of H’s income should have been considered in setting
support.

1) Imputation of income
• - W argued there was no substantial evidence she would receive

income from her share of property and argued court must to look to
actual, not theoretical, return on property. Appellate Court found that



trial court did not abuse its discretion by imputing a 4.3. or 4.5
percent (government bond) rate on her assets

- W challenged imputation of earning capacity to her for spousal
support by claiming it was not in best interests of kids but cited
Cheriton which related to child support. “Unlike a child support
order. . . a spousal support award does not require the court to consider
the children’s best interests”. Moreover, the trial court here expressly
found imputation was in the kid’s best interests

2) Step down in support and termination
- W contended there was no factual basis for step down, however, her

own testimony and that of vocational expert supported trial court
decision.

- W argued trial court should not have presumed her law degree
resulted in enhanced earning capacity; appellate court found no such
presumption was made by trial court

- Actual income/earnings not required; imputation appropriate where
there is ability, willingness and opportunity to work

3) Failure to consider all of H’s income
- Parties were ordered by trial court to meet and confer prior to

income/controllable cash flow stipulation so presumably, all the
income was considered.

No error found on appeal; trial court findings and order upheld.
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In re Marriage of Asfaw v. Woldberhan (2/27/07—2007 DIDAR 2721)

Depreciation of rental property may not be deducted from “annual gross
income” in calculating child support in California since it requires no cash.

As the Court properly observed, this is the first reported California case
addressing the issue of a depreciation deduction in calculating income
available for support. This case addresses only child support, not spousal
support.

The Court’s reasons for disallowing a depreciation deduction were as
follows:

1. The legislative history of Family Code Sections 4058 and 4059 and
former Sections 4021 and 4022 shows that express references to
the tax code definitions of gross income were originally included
but later removed. Had they survived, a stronger argument for a
depreciation deduction could be made.

7 2. Code Section 4021 changed its language from “expense directly
incurred in carrying on a trade or business” as opposed to its
enacted version of “expenditures required for the operation of a
business”. The court pointed out that “expenditure” is defined as
“to pay out or distribute; spend”. “Expense” is defined in an
accounting sense as “an item of outlay incurred in the operation of
a business allocable and chargeable against revenue for a specific
period”. Depreciation does not require an actual payment of cash.
Furthermore, depreciation is not “required” for the operation of a
business.

3. Portions of California Welfare and Institutions Code and the
California Code of Regulations (CCR) pettaining to the amount a
parent contributes to the state for a disabled child does not allow a
deduction for depreciation.

4. While other states have ruled both ways, several recognize that
depreciation is a “fictional loss” that provides a tax savings and
additional cash to the parent to meet the child support obligation.
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5. The overriding policy in California statutes is to place the interest
of the children “as the state’s top priority”.

Query — Given this case, shouldprinczjal con tributions be an allowable
deduction? Would it make a difference in cases involving real estate
(appreciating asset) versus equipment (depreciating asset)?



Brothers v. Kern, 07 DJDAR 12407, 7/17/2007

This child support case raised a number of issues including imputed interest
income, departure from child support based on the statutory guideline, a security
deposit for future child support payments and a non-family code issue of whether
father’s Sixth Amendment right to criminal defense counsel of his choice was
violated.

Father in this case is also a defendant in a 2003 multiple capital murder case in
which he was ultimately found guilty and sentenced to death. th 1993, he sued the
mother of his daughter who was born in 1988 for paternity rights. At the time of
his arrest for the murders, Father was subject to a child support order and was
current on his payments. He immediately sold his assets for approximately
$150,000 and hired a defense-attorney. The funds were put in the attorney’s trust
account. Subsequent child support payments due were not paid. Department of
Child Support Services leaned of the liquidation of assets and payment to his
attorney and moved to have the child support order modified. Father argued
through his attorney that the criminal court had found him indigent and that
therefore it had been “judicially established that Mr. Brothers has no means to pay
the amounts requested in this proceeding.” $48,823.14 remained in the attorney’s
client trust account for Father. The trial court imputed 5% interest on the $150,000
available before Fathers’ incarceration finding interest income of $625 per month
and guideline child support of$17l per month. The court then exercised its
discretion to depart from guideline citing the child’s best interest stating five
reasons therefore. It set monthly child support at $600. Based on that figure, the
court ordered Brothers to pay a lump sum of $21,750 (later reduced to $17,400
reflecting a credit for a tax refund) for arrearages and a security deposit for future
payments due.

The income issues:

Imputed interest income

The appellate court stated “[t]he point of using imputed income to calculate child
support is to determine what the obligor could have earned if he or she had taken
an opportunity to do so instead of taking a course of action that did not result in
income.” In doing so, they stated that the trial court properly based the imputed
interest on the total amount Father had available from the liquidation ofhis assets
rather than the balance that remained in the attorney’s client trust account.

Departure from child support based on statutory guideline
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The trial court acted within its discretion when it found special circumstances in
this case and deviated from the guideline formula of §4055. Those circumstances
included “the child’s standard of living could not be sustained if the guideline
figure were used, that Father would no longer be contribution support via
visitation, and that Fathers’ own standard of living would not be impacted because
he was incarcerated.” Sidestepping the question of whether the need to hire defense
counsel justified a hardship deduction, the court pointed out that the $17,400 child
support order deducted from the balance in the attorney’s client trust account left
sufficient money for his pre-arrest defense — the county was responsible for his
post-arrest defense.



In re Marriage of Chakko (2004) (115 CaI.Apy.4th 104)

This case is generally cited for reasons other than the proper method of
determination of income for support, child support, in this case. Specifically,
the trial Court ordered an issue sanction because of Jacob’s refusal to
comply with discovery requests.

The couple was married in 1976. The eldest daughter was born in 1980 and
the younger daughter was born in 1985. The parties separated in 1990 and
father filed a motion to modify custody in October 2000. The Ventura
County District Attorney intervened and requested that guideline child
support be ordered and made payable through the District Attorney’s office.
At one of several hearing s on the child support issue, the District Attorney
introduced into evidence a loan application that Jacob used to refinance his
home mortgage. In it, Jacob stated that his monthly income was $40,000 and
that the value of the house was $2,500,000. In response to its introduction,
Jacob testified that the loan broker prepared the application and that he
didn’t think that his signature on that form was genuine. The court ordered
the exchange of I&Es, tax returns and “all other relevant documents”.
Interrogatories were sent to Jacob. He refused to comply with all. Finally,
the DA’s motion to compel was granted. Still, Jacob refused. What to do?

DA then filed a motion for issue sanctions declaring Jacob’s monthly
earnings to be $40,000 as stated on his loan application. The trial court
granted that motion and made child support arrearage orders for the
youngest daughter for two of the three years in question.

Jacob files for reconsideration stating, in part, that his prior counsel was
responsible for his non-compliance with discovery requests. Now he
understands because his new counsel “explained the matter to me.” The loan
officer who handled the refi testified that the loan was a “stated income”
loan, where the average of 12 months deposits was used to verify income.
Jacob is an “employee” of a closely-held corporation that he and his current
wife own. The business bank statements were used rather than Jacob’s
personal bank statements. She further stated that Jacob signed the loan
application along with the other loan documents.

Jacob loses on appeal. The appellate court stated “[t]hose who interfere with
the truth-seeking function of the trial court strike at the very heart of the
justice system” Issue sanction order affirmed. As to the weight of the
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evidence, the Court, citing In reMarriage ofMartin (229 Cal.App.3d 1196,
1200) found that the loan application, standing alone, constitutes substantial
evidence that Jacob’s income was $40,000 per month. And frirther, to no
ones surprise, “[a] spouse who is the owner of a successful business and who
has control of his or her income can structure income and the payment of
expenses to depress income. This is not fair if it inures to the detriment of
children.”

This case was cited in In re: Marriage of Calcaterra and Badakhsk (2005)
(132 Cal.App.4th28) wherein the Court stated “[w]e conclude that the
presumption of correctness of recent tax returns may be rebutted by a
statement of income on a loan application where, as here, the. parent owns
his own business.”

This case reminds us that all is not lost when we are having difficulty getting
requested documents in discovery. Documents supplied by third parties (e.g.
loan applications) may constitute “substantial evidence”.



In re Marriage of Cheriton (2001 - Cal. App. 4th 269,282-283)

It is important to undei’stand that Cheriton is a lengthy case which covers a
great many issues. As relates strictly to income available for support, it did
not really cover any new ground. Nonetheless, Cheriton reinforces certain
guidance provided both by the Family Law Code and prior cases.

1) The Court of Appeal ruled that the proceeds from H’s post separation
sale of stock acquired through options did constitute income available
for child support. While the Court observed “That difficulty lies in
determining when stock options become income available for child
support” it went on to state that “At the very latest, though, income is
realized when the underlying stock is sold for a gain.”

As part of its remand, the Court of Appeal gave the trial court the
discretion to “determine the proper allocation of those stock sale
proceeds over time as appropriate.” For purposes of determining
income available for child support, they held that the proceeds could
be reduced by “permissible deductions” which included taxes but
excluded legal fees.

2) While acknowledging “that the ‘key financial factor it the guideline
formula is net disposable income”, the Court of Appeal stated “Never
the less, relevant authority at least suggests that wealth is an
appropriate consideration in setting child support.” And “It is fair to
assume that in most cases assets contribute to the ability to provide
support.”

Part of its remand stated “At the very least, the trial court should
consider imputing reasonable income on David’s assets, pursuant to
section 4058, subdivision (b), to the extent necessary to meet the
children’s reasonable needs.”

3) The Court of Appeal overturned the imputation of earning capacity to
W for purposes of determining child support, but not for spousal
support. The difference related to the welfare of the children. “But no
authority permits the court to impute earning capacity to a parent
unless doing so is in the best interest of the children.” “Unlike a child
support order, however, a spousal support award does not require the
court to consider the children’s best interests.”



County of Kern v. Castle (1999 -75 Cal.Ayp.4th 1442, 89 Cal.Rptr.2d
874)

Father inherited his mother’s $1 million estate, including a $240,000 lump
sum. He used the money to pay back taxes; he paid off the mortgage on his
house, and put some money into his new inherited rental properties.
Thereafter, he lived mortgage free, had potential rental income on three
properties in excess of $2,000 per month, he also owned his mother’s
mortgage free home in Long Beach and a country cabin in San Bernardino
County. Father earned $2,500 per month prior to voluntarily quitting his job.

The trial court made a finding that monies received as an inheritance,
whether from a will or trust, are property and are excluded as income for
purposes of calculating Guideline child support. Also, the trial court
determined the monthly net profit from the rental properties in the amount of
$2,950.00 per month shall be attributed to father as his monthly income in
lieu of the court’s prior finding of an imputation of his ability to earn
$2,500.00 per month.

The court noted that a parent’s first and principal obligation is to support his
or her minor children according to the parent’s circumstances and station-in
life.... A parent’s circumstances and station in life are dependent upon a
variety of factors, including his or her earned and unearned income.

The trial court had discretion in deciding whether to consider the inheritance
father received as income since it is not specifically listed in section 4058.
This discretion is derived from subdivision (a) (3) of section 4058. Thus, the
trial court here could have discretionarily considered as income the
mortgage-free housing father was living in because he paid the mortgage off
with part of the proceeds from his inheritance.

The appellate court stated that the language of the statute and the cases
discussed lead to thee conclusions: (1) one-time gifts or. inheritances are not
income; (2) interest, rents, dividends, etc., which are actually earned from
gifts or inheritances, are income for purposes of child support; and (3)
imputation of income based on the inhth~itance corpus or on interest the sum
could have earned if invested, may be considered income in calculating
support in the court’s discretion.

The appellate court stated that the trial court did not consider any of the
lump-sum inheritance of $240,000 as an income resource, as it had



discretion to do. Further, after father spent the entire sum between hearing
dates, the trial court did not impute interest income to father that the sum
could have earned if invested. In addition, the court did not take into account
father’s reduction in living expenses as a result of his having paid off his
mortgage with the inheritance sum. Finally, the trial court did not impute
salary income of $2,500, which father could have earned if he had not left
his job.

The appellate court determined the trial court was unwilling to allow the
child to share in her father’s good fortune of having inherited a tremendous
amount of money and real property assets. There was no basis given that this
was in the child’s best interests. The trial court failed to articulate any
reasons why this would be so. The trial court fell far short of providing
reasons why the level of support awarded is consistent with the child’s
interests as required by section 4056.

The appellate court concluded the father’s inheritance is not income for
purposes of calculating his annual gross income. However, his newly found
wealth may be considered and its “corresponding reduction in living
expenses.” Under the circumstances here, it was an abuse of discretion for
the trial court to not factor anything other than the rental income into its
support determination.

The trial court judgment was reversed and remanded with directions that the
trial court consider each of the appropriate factors discussed above and
determine whether any or all of them should be included as income for
purposes of determining the appropriate child support order. If the trial court
concludes any factors should not be included, it must state reasons why it
would not be in the best interests of the child or in the overall interests of
justice to include them.

a



In re Marria2e of Dacumos (11/8/99-76 CaI.App.4th 150,90 CaI.Rptr.2d 159)

Appeal
Eduardo Dacumos appealed a judgment that awarded child support and attorney fees
to his ex-wife. Appellant’s primary contention is that the trial court abused its
discretion by 1) imputing him with rental income to determine his cash flow, and 2)
excluding Hilda’s second job from her income.

The question before the Court is whether “earning capacity” is limited to income
from work or whether the Court may also consider the parent’s ability to receive
income from assets.

Analysis/Conclusion
In the context of child support, income is broadly defined to include “income from
whatever source derived.” (Fam. Code, §4058, subd. (a).) Accordingly, “earning
capacity” should also be given a broad interpretation. “Earning” need not be limited
to payment for work; it may also be defined as: “something earned as compensation
for labor or the use of capital.” “Earn” means “to bring in by way of return.”
(Webster’s New Internet. Dict. (3d ed. 1971) p. 714, col. 2.)

The Court determined that a broader definition of “earning capacity” which includes
income that could be derived from income-producing assets as well as from work is
in accordance with the legislative intent. It reasoned that when calculating child
support, the state’s top priority is the interests of the children and supporting a child
according to the parent’s circumstances and station in life is a parent’s first and
principal obligation. (Fam. Code, §4053) The Court stated that just as a parent
cannot shirk his parental obligations by reducing his earning capacity through
unemployment or underemployment, he cannot shirk the obligation to support his
child by under-utilizing income-producing assets.

The trial court did not err in imputing rental income based on the fair market rental
value of the properties and Eduardo’s equity therein in calculating his income.

Facts/Background
Hilda and Eduardo were married in 1989 and had a son in 1990. The parties
separated March 4, 1991. In 1998, Hilda requested the $400 a month child support
the Eduardo had been paying be continued and that the court determine there was an
arrearage. Hilda’s income and expense declaration showed she had two jobs in
1997; she worked one full-time time job and also had a part-time job. Eduardo’ s
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income and expense declaration reflected that his expenses exceeded his income and
that he had two rental properties that lost money.

The court ordered Eduardo to pay $832 a month in child support. The court based its
order on Hilda’s wages consistent only with her full-time job. It found she had a
second job because Eduardo was unwilling to support his child. The court imputed
wages to Eduardo and imputed him with rental income. The court determined the
imputed rental income by considering both the fair market rental value of his
properties and his net equity in the properties.



In re the Marriage of Be Guigue (4/30/02—97 CaI.App.4tI~ 1353)

Husband’s substantial wealth and history of liquidating his assets to support
the family’s lifestyle during the marriage provides basis for ordering child
and spousal support exceeding his total income.

This was a 12-year marriage which produced two children. Husband
inherited, among other assets, an estate consisting of a mansion situated on
7.5 acres in Hillsborough (which the family lived in) along with an attached
40-acre parcel.

The parties did not work during the marriage and thus, no community
property was produced. Husband consistently liquidated his separate
property investments to support the family’s “opulent” lifestyle. Husband’s
income averaged $240k from his investments while the marital spending
averaged $45 Ok.

Husband argued that guideline child support based on his income should be
used. The court disagreed stating that the children should be shielded as

Q much as possible from the financial impact of the divorce. They pointe4 outthat Husband now expected the children’s lifestyle to be significantly
reduced while he continues a lifestyle that includes $1,470/mo. for
memberships in six private clubs.

It appears the court determined the child support amounts by imputing
income to a 40-acre parcel of land attached to Husband’s family home. The
court summarized that the order was in the best interests of the children in
enabling them to continue to live at the lifestyle that their father will
continue, to liye in.

The appellate court also upheld a spousal support award of $1 50k per year
based on the parties’ marital standard of living and Husband’s estimate of
the costs to maintain the family household.

This is an unusual case involving extraordinary wealth. Furthermore, the
wealth was not in the form of income but in the form of inherited assets from
which the parties were able to sustain an “opulent” lifestyle. Had Husband
not liquidated his assets during the marriage to create this lifestyle, it appears
the court would have had a more difficult time forcing him to do so after
separation.



In re Marriage of Destein (8/30/01 —91 Cal. App. 4~’~ 1385)

This case involved a husband challenging the amount of child support
awarded. The trial court determined his income for child support purposes
by imputing a rate of return to his separate property investments which
included non-income producing real estate. The Court of Appeal affirmed
the decision of the trial court.

During their marriage, Joseph and Patricia Destein enjoyed a “lavish”
lifestyle that was supported by income from separate property investments
made with the proceeds from the sale of his businesses. Joseph did not work
and Patricia only worked part-time. In her supporting declaration, Patricia
Destein explained that they did not rely on Joseph’s minimal income for
their living expenses, but rather on his, “substantial wealth and property.”

In his income and expense declaration, husband listed assets totaling over $6
million:

• $1.2 million in stocks, bonds, and other securities
• $1.2 million in a retirement account
• $2.5 million in investment real estate
• $1.2 million in his personal residence

He listed his monthly expenses at $14,488 with an annual income of $65,555
derived from investment income reduced by net real estate losses.

Patricia Destein’s expert proposed that support be based on the income that
would be produced if the husband’s equity in his real estate investments
were invested in income producing assets.

The accountant valued the real estate investments at their recent acquisition
cost, reduced by the coEts of a hypothetical sale, including taxes. He then
added the value of the husband’s brokerage accounts to the real estate value
and applied a 6 percent investment return. The accountant testified that a 6%
return could be realized without risk though an investment in a short to
intermediate-term Treasury bill or certificate of deposit.

The accountant tried to include income from the husband’s $1.2 million

) retirement account, but the trial court rejected that approach because, at 58



years of age, the husband would not be eligible to receive distributions until
he was 59 1/2.

The accountant did not attempt to impute a rate of return to Joseph Destein’s
personal residence.

The husband tried to argue that the trial court abused its discretion because it
was not entitled to impute investment earnings to assets that did not
“historically” produce income. The Court of Appeal stated that while an
asset’s income-producing history is a factor that should be considered, it is
not a barrier to the exercise of discretion, and that “nothing in Family Code
§4058(b) suggests that the court’s discretion to charge a reasonable rate of
return to an investment asset depends on [the asset’s] income-producing
history.”

Joseph Destein also fried to argue that the court was not entitled to second
guess his investment strategy. He said that since his separate property
investments during the marriage were devoted to growth, not income, the
trial court must defer to his reasonable investment approach. The Court of

• Appeal again disagreed. They wrote that similar to a situation in which the
courts should consider, but not always defer to, employment choices, there
was no good reason to adopt a different approach when imputing income to
investment assets.

In its discussion, the Court of Appeal pointed out that historically California
courts limited consideration of a parent’s earning capacity to situations
where the parent was found to be intentionally suppressing income to avoid
meeting family financial responsibilities. The Court noted that, currently,
Family Code §4Q58 expressly authorizes the court to attribute income,
without regard to deliberate attempts to reduce income, adding:

“So long as a parent has an earning capacity, that is, the ability and the
opportunity to earn income, the trial court may attribute income.”



In re Marriage of Eggers (131 CAL. App. 4th 695)

This was a case on appeal to the Court of Appeal, 4th Appellate District,
Division 3 from the Orange County Superior Court.

Thomas M. Eggers was fired from his job due to numerous e-mails sent to a
coworker of a sexual nature.

The Orange County Superior Court imputed income to Thomas Eggers as it
said that his j oh loss was the result of a voluntary or intentional reduction of
income, thereby equating the conduct that led to his job loss as voluntary or
intentional.

The trial court has discretion to conclude that a parent’s conduct causing
termination may be taken into account in imputing income to that parent.
However, the imputation of income is not automatic.

The Court of Appeal indicated that the Superior Court erred by construing
that the father’s termination of employment was voluntary because the father

C) was fired for using extremely poor judgment.
It went on to say that the father had the burden ofproof to show he did not
have the ability or opportunity to work, but that the trial court did not reach
those issues and abused its discretion by attributing income to the father
without addressing these issues.
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Elsenheimer v Oran2e County Department of Child Social Services
(12/17/04 — Cal.App.4th No. G033250)

The court determined that income derived from SSJ payments must be
excluded from the calculation of parent’s gross income.

Mother was unemployed due to disability and received $778 per month 551.
She had custody of two children, 51% of time. Father sought modification of
support based on material change in circumstances, because of mother’s
receipt of SSI. The trial court reduced father’s support from $1,308 to $465
per month.

Orange County Department of Child Support Services was the Intervener
and Appellant.
The trial court’s decision was reversed and remanded.

Family Code Section 4058 (a) defines gross income as income from
whatever source derived, except as specified in subdivision (c). Income
includes disability insurance and social security benefits. Family Code
Section 4058 (c) states that income does not include income from any public
assistance program, eligibility for which is based on a determination of need.

SSI is distinguishable from Social Security and Social Security disability
benefits, which are benefits as a result of workers’ covered employment.
SSI is a federally funded welfare program administered by the Social
Security Administration provided to aged, blind, and disabled individuals
who have income and resources below certain statutory amounts. It is a
need-based public assistance program, which falls within the scope of
Family Code Section 4058 (c).

The court did not want to transfer the noncustodial parent’s financial
responsibility to the government.
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CODES, RULES ANT) REGS Family Code §4058
Annual Gross Income

(a) The annual gross income of each parent means income from whatever
source derived, except as specified in subdivision (c) and includes, but is not
limited to, the following:

(1) Income such as commissions, salaries, royalties, wages, bonuses, rents,
dividends, pensions, interest, trust income, annuities, workers’ compensation
benefits, unemployment insurance benefits, disability insurance benefits,
social security benefits, and spousal support actually received from a person
not a party to the proceeding to establish a child support order under this
article.

(2) Income from the proprietorship of a business, such as gross receipts from
the business reduced by expenditures required for the operation of the
business.

(3) In the discretion of the court, employee benefits or self-employment
benefits, taking into consideration the benefit to the employee, any
corresponding reduction in living expenses, and other relevant facts.

(b) The court may, in its discretion, consider the earning capacity of a parent
in lieu of the parent’s income, consistent with the best interests of the
children.

(c) Annual gross income does not include any income derived from child
support payments actually received, and income derived from any public
assistance program, eligibility for which is based on a determination of need.
Child support received by a party for children from another relationship shall
not be included as part of that party’s gross or net income. (R & Ad Stats
1993, C 219)



CODES, RULES ANI~ REGS Family Code §4059
Annual net disposable income; computation

The annual net disposable income of each parent shall be computed by
deducting from his or her annual gross income the actual amounts
attributable to the following items or other items permitted under this article:

(a) The state and federal income tax liability resulting from the parties’
taxable income. Federal and state income tax deductions shall bear an
accurate relationship to the tax status of the parties (that is, single, married,
married filing separately, or head of household) and number of dependents.
State and federal income taxes shall be those actually payable (nQt
necessarily current withholding) after considering appropriate filing status,
all available exclusions, deductions, and credits. Unless the parties stipulate
otherwise, the tax effects of spousal support shall not be considered in
determining the net disposable income of the parties for determining child
support, but shall be considered in determining spousal support consistent
with Chapter 3 (commencing with Section 4330) of Part 3.

(b) Deductions attributed to the employee’s contribution or the self-
employed worker’s contribution pursuant to the Federal Insurance
Contributions Act (FICA), or an amount not to exceed that allowed under
FICA for persons not subject to FICA, provided that the deducted amount is
used to secure retirement or disability benefits for the parent.

(c) Deductions for mandatory union dues and retirement benefits, provided
that they are required as a condition of employment.

(d) Deductions for health insurance or health plan premiums for the parent
and for any children the parent has an obligation to support and deductions
for state disability insurance premiums.

(e) Any child or spousal support actually being paid by the parent pursuant
to a court order, to or for the benefit of any person who is not a subject of the
order to be established by the court. In the absence of a court order, any
child support actually being paid, not to exceed the amount established by
the guideline, for natural or adopted children of the parent not residing in
that parent’s home, who are not the subject of the order to be established by
the court, and of whom the parent has a duty of support. Unless the parent
proves payment of the support, no deduction shall be allowed under this
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subdivision.

(f) Job-related expenses, if allowed by the court after consideration of
whether the expenses are necessary, the benefit to the employee, and any
other relevant facts.

(g) A deduction for hardship, as defined by Sections 4070 to 4073, inclusive,
and applicable published appellate court decisions. The amount of the
hardship shall not be deducted from the amount of child support, but shall be
deducted from the income of the party to whom it applies. In applying any
hardship under paragraph (2) of subdivision (a) of Section 4071, the court
shall seek to provide equity between competing child support orders. The
Judicial Council shall develop a foimula for calculating the maximum
hardship deduction and shall submit it to the Legislature for its consideration
on or before July 1, 1995. (Am Stats 1994, C 1056)

Jo
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0 CODES, RULES AND REGS Family Code §4320Considerations in ordering

In ordering spousal support under this part, the court shall consider all of the
following circumstances:

(a) The extent to which the earning capacity of each party is sufficient to
maintain the standard of living established during the marriage, taking into
account all of the following:

(1) The marketable skills of the supported party; the job market for those
skills; the time and expenses required for the supported party to acquire the
appropriate education or training to develop those skills; and the possible
need for retraining or education to acquire other, more marketable skills or
employment.

(2) The extent to which the supported party’s present or future earning
capacity is impaired by periods of unemployment that were incurred during
the marriage to permit the supported party to devote time to domestic duties.

0
(b) The extent to which the supported party contributed to the attainment of
an education, training, a career position, or a license by the supporting party.

(c) The ability of the supporting party to pay spousal support, taking into
account the supporting party’s earning capacity, earned and unearned
income, assets, and standard of living.

(d) The needs of each party based on the standard of living established
during the marriage.

(e) The obligations and assets, including the separate property, of each party.

(f) The duration of the marriage.

(g) The ability of the supported party to engage in gainful employment
without unduly interfering with the interests of dependent children in the
custody of the party.

(h) The age and health of the parties.
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(i) Documented evidence of any history of domestic violence, as defined in
Section 6211, between the parties, including, but not limited to,
consideration of emotional distress resulting from domestic violence
perpetrated against the supported party by the supporting party, and
consideration of any history of violence against the supporting party by the
supported party.

(j) The immediate and specific tax consequences to each party.

(k) The balance of the hardships to each party.

(1) The goal that the supported party shall be self-supporting within a
reasonable period of time. Except in the case of a marriage of long duration
as described in Section 4336, a “reasonable period of time” for purposes of
this section generally shall be one-half the length of the marriage. However,
nothing in this section is intended to limit the court’s discretion to order
support for a greater or lesser length of time, based on any of the other
factors listed in this section, Section 4336, and the circumstances of the
parties.

4Th
(m) The criminal conviction of an abusive spouse shall be considered in
making a reduction or elimination of a spousal support award in accordance
with Section 4325.

(n) Any other factors the court determines are just and equitable. (Am Stats
2001, C293)

C
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Forward

A determination of income available for support is an element of nearly
every family law case. Accordingly every accountant involved in the
process should be knowledgeable in how such a determination is made.
There is no question that a thorough knowledge of Family Code Section
4058 and the relevant cases is essential. But, is it adequate? In reading the
accompanying compilation of cases you will witness an evolution in the
definition of income as well as income available for support. You will see
the definition break loose from the usual concept of income as defmed by
accounting standards and tax regulations. You should also take note of the
human factor. The ever developing concept of income available for support
is not being promulgated by accounting standards setters or the legislature.
It is being created every day by judges struggling to achieve equity for the
litigants before them. Litigants: people that were formerly husband and wife
and, collaterally, their minor children. The court’s principal goal is to craft a
solution that is fair to the parties and, above all else, maximizes the welfare
of the minor children. Looked at in this way, it should come as no surprise
that some of the most creative rulings were primarily child support cases.

You will note that each of the accompanying case synopses is individual in
terms of format and writing style. That is because the analyses were written
by a handftil of volunteers. The individuality is fitting, in that each case is
unique in its fact pattern and outcome. You will also note that many of the
cases raise more questions than they answer. So, read these cases not as a
set of hard and fast rules, but as a continuum. There will be more cases, so
the accompanying is not everything.

)



In re Marriage of Heiner 136 Cal App 4th 1514 (2006)

FACTS: The parties were married in May of 1993 and Separated in
November of 1994. They had two children. Husband was a dentist who
became disabled in an incident at Kmart in 1995. In 1997, the Court granted
joint physical and legal custody to the parties and ordered Husband to pay
$327 per month in child support. In January of 1999, Husband was awarded
$3.8 million in unallocated personal injury damages in his suit against
Kmart. Kmart appealed. In May of 2000, Husband filed a motion to modifS’
visitation and child support. In October of 2000, the verdict against Kmart
was upheld and Husband and Kmart entered into an agreement which
characterized the entire sum paid as “damages on account ofphysical and
personal injuries” and which made reference to IRC Section 104 (a) for tax
reporting purposes. No portion of the settlement was reported as interest
income by Husband on his tax return. Husband received $2,364,500 after
fees and costs, which he invested in real estate, stocks and bonds. On
January 23, 2004, the Court issued its final Statement of Decision on
Husband’s modification motion. While the Court imputed income to
Husband’s real estate and investments, it did not characterize any portion of

Q Husband’s personal injury award as income. Wife appealed.

ISSUES:
1. Is an unallocated lump sum personal injury award income as

defined by Family Code Section 4058?
2. Does the trial court have discretion to determine whether some

portion of an unallocated personal injury award is allocable as
income?

CONCLUSION:
1. No. Such payment does not meet the generally accepted definition

of income that is “the gain or recurrent benefit that is derived from
labor business or property or from any other investment of capital.”
For the most part, personal injury awards are not intended as gain at
all, but as an attempt to make the injured party whole.

2. Yes. Based on the facts presented to it, a trial court has the
discretion to allocate a portion of an unallocated lump sum personal
injury award as income. In this case, however, the court determined
that such allocation would be too speculative and arbitrary, given the
facts, so it refused to make such allocation.
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In reMarriage of Henry & Reissmnller (1/28/2005 - 126 Cal. App 4th

111, 23 Cal. Rcptr. 3d 707)

This case specifically addresses the use of the increase in the equity of a
home as the basis for imputing earnings for purposes of child support under
Family Code Sec. 4058. The court specifically found that the trial court
erred in using the unrealized gain on such a residence as income for
purposes calculating child support. It also could be interpreted as limiting
the broad definitions of earnings from other cases.

In this case, the mother of the children was the major wage-earner, and had
generally been earning approximately $8,000/ month as a nurse. Howevçr,
she had a child from a new marriage, had become disabled, and therefore
had not been able to earn that salary over a period of almost one year.

The trial court found that her income was still $8,000/month, but used the
enormous appreciation of her ‘/2 interest in her new home of $120,000 over a
nine-month period (which amounts to over $13,000/month) to justi~’ this
decision. The Court of Appeals floted that the husband could have used an
argument of the wife’s earning capacity, but he never presented any
evidence regarding this and the court did not take this into account.

The husband relied on In re: Marriage of Destein (2001) 91 Cal. App. 4t1’ to
support his arguments that the appreciation of the value of the family home
could be used, but this was rejected by the courts, mainly because the assets
in Destein were true investment assets.

In this decision, the Court states that: “Although the language of section
4058 is expansive, it is not limitless;”. The:court states that through its
analysis of such cases as Destein, as well as In re: Maija v. Reed (2003) 31
Cal .4th 657 and others, that: “the child support obligation is based primarily
on actual earnings and earning capacity.”

It further goes onto state: “Section 4058’s ‘but is not limited to’ language
does not reach so far as to include the increase in equity of a parent’s
residence, forcing the parent to sell or refinance the home in order to make
court-ordered support payments.”



In re Marriage of Kerr (77 Cal.App.4th 87, 91 CaI.Rptr.2nd 374’)

Richard and DeeDee Kerr were married in 1973 and separated in 1993. The
husband was a VP of engineering at Qualcomm who received yearly stock options
as part of his compensation package. The parties used the income from the exercise
of stock options to enhance their standard of living and wealth.

Husband agreed to pay wife monthly spousal support and child support based on
his salary and bonuses. Additional support was awarded based on 40% of the
income from exercised stock options; 25% for spousal support and 15% for child
support.

The husband agreed that the income from the exercise of stock option grants
should be considered in calculating spousal support and child support. He objected
to the court’s award of support percentages because they were not based on the
wife or children’s needs.

Findings
1. The court found that the future grant of both incentive and nonqualified stock

options was a part of Richard’s overall compensation package from
employment that must be considered in determining spousal support and child
support.

The stock options existing at the time ofseparation were included in the parties
property division. Therefore, onlyfuture grants ofstock options are considered.

2. In this particular case the wife was entitled to a percentage support award based
on the husband’s exercised option income. The court will determine the
percentage that will result in a “just and equitable” support using the parties
marital standard of living as a point of reference. Due to the enormous increase
in value of the Qualcomm stock, the court set a maximum amount for the award
proportionate to the marital standard of living.

The specjfic factors in this case included the fact that the w~fe had been a
homemaker for twenty years caring for the household and the children while
the husband pursued a career. The wife had a twelfth grade education so she
needed more assistance to maintain the marital standard ofliving. The wife was
unable to maintain the marital standard of living under the current support
award. During the marriage the parties had used income from the exercise of
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Qualcomm stock options to enhance their standard of living and add to their
wealth.

3. The minor children are entitled to a percentage support award based on the
husband’s exercised option income. The percentage award will be determined
based on the children ‘s needs in light of both parents’ abilities and standards of
living. The court will determine a maximum dollar amount based on the
children’s needs.

The appellate court wanted to maintain a l~fesiyle for the children that was
consistent with their parent’s position in society after the dissolution of the
marriage.



In re Marriage of Kirk (217 Cal App 3d 597, 266 Cal Rptr 76)

Case Point-Child support payers cannot reduce child support due by creating
debt.

Facts
DOM 1970 - DOS 1982—4 Children

H owned Kirk Volvo which he caused to advance him as 100% shareholder
by review hearing in 1988 $572,000 with no repayments or repayment
terms. Subsequently someone else owned the corporation and H entered
into employment contract with a monthly $5,000 plus an annual bonus of at
least $53,000 to be kept by the corporation to reduce H debt to corp. Court
did not use the debt reduction in recalculating child support at $1,200 per
month.

Trial Court is reversed due to abuse of discretion to ignore debt as part of H
income in light of the record and findings.

1. Agnos Act is applicable. The Act is broad enough to include debt
forgiveness as income and there is no specified deduction for debt
forgiveness. However, the Act is only mandatory for minimum child
support award.

Family Law Code sections 4700 and 4700.1 govern setting and modification
of child support. Code Section 7010 (d) mentions four factors and a fifth “all
relevant facts deemed relevant by the court.” There is broad discretion in the
court to consider any factors which appear to it to be helpfiil in determining
the amount of support. Except as to minimum support orders, it is the
legislative intent to give broad discretion to the court within the guidelines
of the county.

In Kirk, child support ordered exceeded the minimum Agnos child support.

Finding the court was free to take or reject the cancellation of debt income
as a factor in setting child support.

However, “A parent’s first and principal obligation is to support his or her
K minor children... Section 4720(e). All payments of support shall be made by

the person owing the support payment prior to the payment of any debts
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owing to creditors.. .“4720(a)(1). “An indebted parent cannot escape liability
for the paramount obligation to support the parent’s children because of
indebtedness such parent has created. IRMO Muldrow. 61 Cal App 3d 327,
333.

The record shows income to H of $9,450 per month and a shift to pay debt
of $4,450 per month. H voluntarily entered into the contract to shift the
payment after the prior support award.

Trial court error was failing to consider: the only rational inference. . . from
the paperwork before the court was that this shift was a voluntary diversion
of income to pay debt, resulting in deprivation of funds for child support.
The law does not permit this.”

The appellate court indicated that without evidence to the contrary, the face
of this record shows a reduction of child support for the purpose of repaying
debt. A reduction of child support on that ground is, in our opinion, an
abuse of discretion.



In re Marriage of Loh (10/29/01 —93 CaI.Ayy. 4th 325)

Upward child support modification reversed — evidence based on Husband’s
“lifestyle” with new partner was not sufficient to impute income to him.

Wife requested information from Husband including his current year tax
returns. Husband never provided the information, but Wife did not bring a
discovery motion. Wife, instead, provided photographs showing husband in
his new girlfriend’s house and other evidence of his increased standard of
living. The trial court imputed $9,000 per month based on this evidence.

The appellate court reversed for the following reasons:

1. The increased child support order cannot be a substitute for
discovery sanctions.

2. This was not an imputation of income from earnings case. While
Husband had gone into a new field, there was no evidence that this
was done to reduce his income. On the contrary, it was in response

4) to his company closing and his inability to transfer his securities
license to another firm.

3. This was not an imputation of income to assets case. There was no
evidence that Husband had acquired assets or that he had any
interest in his girlfriend’s assets. On the contrary, it appears the
house was in the girlfriend’s name alone.

4. Income tax returns are presumptively correct — and the most
current years were not presented in this case.

5. The court rejected the Stewart v. Gomez approach to imputing
income based on “anything that reduces living expenses”. This
was especially true based on In re: Marriage of Wood which held
that a non-marital partner’s contribution to lifestyle cannot be
considered given Family Code Section 4057.5 which precludes
consideration ofnew mate’s income.

6. Photographic evidence would not be sufficient to establish income

) for income tax purposes and likewise, are not sufficient in familycourt.



In re Marria2e of Murray (02/08/99—128 Ohio App. 3d 662,716 N.E. 2d
288)

Unexercised [vested] stock options are to be considered when determining
income for purposes of child support. The method and time period for
determining the amount to impute is limited to the appreciation during the year
in question [on the vested unexercised options].

Wife brought a motion to modify child support pursuant to the divorce decree,
based on husband’s unexercised executive employee stock options.

Income for child support pursuant to the divorce decree did not include
unexercised stock options because they were considered part of the property
division. Husband continued to receive employee stock options as part of his
annual compensation package in years subsequent to the divorce. The growth of
the options became a substantial portion of his employment package.

For purposes of the modification, husband reported income consisting of his
base salary, average annual bonuses, dividends and interest, and taxable

0 employee benefits, but not his stock options received in the years after thedivorce. Even though the stock options had not been exercised, husband had
sufficient resources to pay the child support obligation including the options.

The appellate court reasoned that an employee receiving stock options could
shield a significant portion of income from the courts by simply not exercising
them, and thus deprive his/her children of a standard of living they would
otherwise enjoy. This would be in direct contradiction to the very purpose of
the child support statute and the child’s best interest.

Stock options received on a regular basis are not to be excluded as nonrecurring
income.

The appropriate method for determining the income to impute from stock
options in the year they vested is the difference between the strike price and fair
market value on the exercise date. For subsequent years income, the increase in
the fair market value between anniversary dates is the imputed income.

Query: What about annual decreases?

U



In rc Marria2c of Olson

On 4/12/91, Husband filed a motion to reduce spousal support. Husband was
66 at the time, and his employment income was steadily decreasing, which
constituted a change of circumstance. Because of Husband’s fluctuating
monthly income, the frail court appointed a Special Master to determine
Husband’s monthly income available for support and to calculate the amount
of spousal support to be paid to spouse.

The trail court included the following specific provisions for the Special
Master to consider in determining Income Available for Support:

1. All interçst earned on savings accounts
2. Only withdrawals from retirement accounts (whether income or

principal) are to be considered Income Available for Support
3. Business expenses are to be deducted from income
4. All other taxable income

The trail court further stated that once the Special Master determined Income
Available for Support, he was to utilize the Dissomaster default computer
program to determine spousal payment.

The appeals Court issued the following rulings:
1. It is an improper delegation ofjudicial authority for the trial court to

delegate to a Special Master the authority to make factual findings as
to the income of the parties. The court may use the Special Master to
gather information and make recommendations, buy only the court
can make findings of fact as to income.

2. It is normally an abuse of discretion to use the Dissomaster default
program in determining permanent support or for modification of.
permanent support (as opposed to temporary support) unless the cOurt
considered all the factors for determining permanent support
prescribed in Civil Code Section 4801.

3. The trial court possesses broad discretion when setting or modifying
permanent spousal support, about whether to consider as income
available for support non-mandatory contributions to a retirement
account and/or whether to include income accrued on those retirement
accounts, if not withdrawn, as Income Available for Support. In
making its determination, the trial court should do so weighing public
policy of encouraging savings and earnings on those savings for the
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retirement needs of the participant versus spousal support needs of the
spouse.

4. It would be an abuse of discretion in most instances for the court to
impute income (or income actually accruing on those accounts) on
retirement accounts for determining Income Available for Support if it
would subject the payor of spousal support to a tax penalty if the
withdrawal were made (i.e., before age 59 1/2).

5. The trail court possesses discretion to consider as Income Available
for Support an amount greater than the statutory withdrawals required
once the participants reaches age 70 ‘/2.



In reMarriage of Padilla (38 CaI.App.4~” 1212; 45 CaI.Rptr.2d 555)

The marriage ended in 1990 and the Husband, Ronald, was ordered to pay
$550 in monthly child support. In 1993, after new child support guidelines
were enacted the Wife, Lori, filed for an increase in child support.

Ronald, subsequently resigned from his current employment in order to
afford himself an opportunity to “embark on a business venture” which
would potentially provide him with greater income. He denied that he
changed his employment to evade his support obligations. Before the
hearing in which Lori asked for an increase in support, Ronald asked the
Court to reduce his child support in the interim between start up and greater
earnings. Nothing happened until the next hearing.

The Court, based on prior earnings history, increased support to $797, but
because Ronald was starting a new business, the Court held the support at
$550 and set a six-month review hearing.

Although the Court found no bad faith in Ronald’s change in employment, it

Q found that support should be $767 a month (based on prior earning capacity)plus a $1,500 contribution to Lori’s attorney fees.

Appeal

Ronald argued that the Court can only impute income when there is a
finding of bad faith. The court rejects that as follows:

The Philbin Rule: Does not require a bad faith finding before earning
capacity may be imputed. A parent may have income imputed if he or she
unreasonably fails to take advantage of an employment opportunity.

The Regenery Rule: There is a three-prong test before the capacity to
earn standard may be applied. Earning capacity is composed of(1) the
ability to work; (2) the willingness to work exemplified by good faith
efforts; (3) opportunity to work which means an employer who is willing to
hire. A parent’s motivation for reducing available income is irrelevant when
the ability and opportunity to adequately and reasonably provide for the
child are present.



4) has and Simpson: “A payor does not have the right to divest himself
(or herself) of his (or her) earning ability at the expense of . . .minor
children” (In re Marriage of has (1993).
The Court cites Simpson (1992), “the statutory guidelines governing.. .child
support do not limit the circumstances under which the trial court may
consider the earning capacity of the supporting spouse,,, with the exception
that. . .reliance on earning capacity must be ‘consistent with the best interests
of the children’ .“

Conclusion

Once a person becomes a parent, the desire for self-realization, self
fulfillment, personal job satisfaction and other commendable goals must be
considered in context of the responsibility to provide for the children’s
reasonable needs. If they decide to lead a simple life, change professions or
start a business they may do so, but only when they satis& their primary
responsibility: providing for the adequate and reasonable needs of their
children.

0
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In reMarriage of Pearlstein (3/28/2006 - 137 CaI.App. 4tb 1361,40
CaI.Rptr.3d 910)

This case stands for the principle that the sale and reinvestment of capital
assets does not constitute income for purposes of support. Rather, the return
on that capital investment, whether actual or imputed, is the proper measure
of income for support. The Court also clarified that stock received as part of
the consideration for the sale of an equity ownership in a business is not the
equivalent or comparable to compensation in the form of incentive stock
options.

This was a short term marriage of two years that produced one child.
Shortly after an order for child support was made for $800, H’s business
failed. He declared bankruptcy and sought a reduction in child support due
to a change in circumstances. The court granted his request and lowered
support to $741 per month. H became employed in a new business
established by his adult children of a former marriage. The business
prospered and H was granted stock in the new company. Later the company
sold and husband received stock and cash installments from the buyer. The

Q stock was subject to restrictions (most likely under SEC Rule 144) as to hisability to sell the shares.

There was considerable litigation relating to visitation and support. During
an OSC hearing, H’s expert calculated income for support by adding to
wages a return on the stock and cash H received from the sale of the
business.

The trial court ignored H’s expert and calculated support based on wages
and the cashand stock received in H’s sale of his interest in the business.
The court likened the stock recçived by H to incentive stock options, making
its value includible in income as it emerged from its’ SEC restriction.

The appellate court reversed, finding that capital transactions such as the
sale of business equity in exchange for cash and stock of the acquirer was
not income for support. Rather, the investment return on those assets,
whether actual or imputed, constituted income for support.

The appellate court also distinguished the character of capital transactions
from incentive stock options. The court made the distinction by pointing out
the contractual “strings” normally attached to ISO’s such as employee
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retention, longevity, and company performance. None of these obligations
were attached to the capital transactions of H.

The appellate court also stated the trial court has the discretion to treat the
liquidation and current consumption of capital assets as income for support.



In re Marriage of Reynolds (05/19/98 - 63 CaI.App.4 1373, 74 Cal.
Rptr.2d 636)

Husband, a career physician formally retired at age 67 after several failed
attempts to remain employed. The appellate court ruled, as a matter of law,
that he could not be compelled to work past the normal retirement age of 65.
Further, the trial court could not impute a return on his retirement assets
beyond their actual return. Finally, husband could not be compelled to
invade the principal of his retirement assets to pay a higher level of spousal
support.

This was a 37 year marriage in which husband was, employed as a successful
physician. In the divorce, the parties divided substantial wealth including
nearly $900,000 in retirement assets. Husband agreed to pay spousal
support of $5,500 per month for thee years, after which the order would be
subject to modification. Husband worked until age 66 when he was
terminated following surgery on his leg. Husband sought other employment
without success and formally retired at age 67. Husband filed a motion to
reduce support based on his reduced income and the court awarded a
reduction to $3,500 per month. Wife introduced evidence of Husband’s
attempt to obtain new employment without citing his lack of success. The
reduced award was based on the trial court’s finding that husband’s net
income available for support was $5,000. From the record the appellate
court was unable to determine how the trial court arrived at this conclusion.

Husband objected to the level of support which apparently included an
assessment of his capacity to remain employed.

The appellate court stated as a matter of law that a payor of spousal support
cannot be compelled to work after the normal retirement age in order to
provide a higher level of support. The court also found that the trial court
could not impute a higher return on husband’s retirement assets than what he
actually earned.

The appellate court broke new ground in this case because prior case law did
not directly confront the issue of compelling a payor of spousal support to
work beyond the normal retirement age of 65. The court also reiterated
IRMO: Olsen that there is no requirement to invade retirement principal to
provide a higher level of support.



In re Marriage of Riddle (1/14/05 - 125 Cal.App.4th 1075)

Discussed what is meant by “income” as a term pertains to the family law
statutes. “Cash flow is not necessarily ‘income”.

Husband’s taxable income consisted of:
1. Forgiveness of debt on an advance received and presumably spent duting

marriage (currently no cash received).
2. Forgiveness of interest on the debt (no cash received).
3. Regular monthly draw (cash received).
4. Variable actual commission earned (fluctuating cash received).

The trial court set Husband’s income based on the last six weeks of
commissions and draws. The trial court excluded the forgiveness of debt
and interest — but Wife did not appeal these items. The appellate court
indicated that had the non-inclusion of this phantom income been appealed,
there would have been basis to include it for support purposes.

A. What is taxable income?

1. “While we recognize that family lawyers and forensic accountants
sometimes use the phrase ‘cash flow’ as a sloppy synonym for the
word ‘income’ as it appears in the support statues, it isn’t.”

2. “In particular, the support laws (see Fam. Code §~4058, 4059) are
very exacting as to the definition of income. The language was
‘lifted’ straight from the Internal Revenue Code.”

Query — What about capital gains recogn izedfor taxes but generally notfor
supportpurposes. What about non-taxable income excludedfrom taxes but
includedfor support. What about vested, but unexercised stock options
excludedfrom taxable income but often includedfor Eupportpurposes.
What about a §179 deductionfor tax purposes on afinanced asset?

B. What time period should be used?

1. “Time samples must be fair and representative to determine
fluctuating income.”

2. “A properly representative sample.”

Th 3. The court discussed that a 12 to 14 month sample would be more
appropriate.
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In reMarriage of Rocha (12/9/98-68 CaI.App.4th 514)

Student loans in excess of books and tuition are not income available for support.
Loans may be considered income available for support if there is no expectation of
repayment or reimbursement.

Husband (H) was a law student. The parties married in 1989 and their marriage
was dissolved in 1994. The parties had two children. H entered law school and
obtained loans in excess of books and tuition of approximately $9,000. Trial court
had found the student loans in excess of books and tuition was income. Appellate
court reversed.

The logic of the case seems to apply to loans for other purposes as well. If loans
are not expected to be repaid, they may be included in income available for
support.



In reMarriage of Rosen (12/24/02 - 105 Cal App4th 808, l3OCal Rptr
2d1)

Spousal support should not be $2,500/month and child support $830/month
as these orders were based on and erroneous finding of H cash flow and
ability to pay

H was self employed attorney working almost exclusively for State of
California preparing Criminal Appeals for $65 per hour. H 12/31/96 income
=$13,361 per month for the period 10/01/95 to 09/30/96 and martial
expenses = $10,513 per month.
At 5/16/97 H I&E states $11,233 per month income. At 10/7/98 $8,772 per
month. At 1/7/99 I&E $7,695 per month for the proceeding 12 months.

The evidence did not support the finding of$13,500 per month cash flow. H
did not offer records of his income and expenses other than his I&E
declarations. Those I&E declarations were accepted by Appeals as truth.
Appeals remanded to calculate spousal and child support based upon the
information in those I& B declarations $7,945 per month for certain periods

~7Th and to ascertain the amount of H monthly income/ability to pay for two other
periods. The fact that it appears likely that the marital standard of living
exceeds the present ability of H to pay means that it is not taken into account
by Appeal.

There may be a reimbursement of over paid spousal and/or child support
from W to H, if so, trial court must calculate and determine in what fashion
it is to be reimbursed.
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In re Marriage of Scheppers (1/26/01 —86 CaLApp.4th 646)

The issue in this case was whether Wife’s receipt of life insurance proceeds
constituted “income” for child support.

Wife received life insurance proceeds as a result of the oldest child’s suicide.
Husband contended that these proceeds should be added to Wife’s available
income for support.

The court concluded that the proceeds themselves do not constitute income
for the purposes of child support for the following reasons:

1. Life insurance proceeds are not included in the statutory definition
of income for the purposes of child support (Family Code §4058).

2. Case law has established that testamentary gifts are not considered
income for support.

3. Family Code §4058 includes a number of insurance benefits, but
does not include life insurance proceeds.

4. Life insUrance benefits received on account of death are excluded

Q from federal income tax — while not conclusive, the definition ofincome for support was “lifted straight from” the definition of
income for income tax.

5. Life insurance proceeds do not fit the traditional definition of a
recurring benefit derived from labor, business or property.

6. Including a lump sum amount is impractical since it will not recur.
7. The Louisiana court determined that life insurance proceeds should

not be included as income for child support purposes.

The court, however, determined that a 10% rate of return could be imputed
to the life insurance proceeds and included in Wife’s income for support
purpOses.
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In re Marria2e of Schlafly (4/10/07 — 2007 DThAR 4788)

The court can impute 3% return on a parent’s portfolio as additional income
available for child support. The Court can also consider a benefit for a
parent living rent and mortgage-free but cannot impute fair rental value as
additional income available for child support.

The trial court modified child support based by imputing a 3% rate of return
on Husband’s $2.9M portfolio. Husband argued that since the portfolio was
income producing (1.6%) the court had to use that figure. The appellate
court relied on In re: Marriage of Dacumos (1999), In re: Marriage of
Destein (2001)and In re: Mania~e of Pearlstein (2006) in that not only can a
reasonable rate of return be imputed to non-income-producing assets, but
also underutilized income-producing assets. Since the trial court specifically
used 3% based on certificates of deposit, the rate was determined with
foundation and was reasonable.

The trial court originally calculated child support by adding $1,062 per
month to the guideline child support amount to take into consideration the
fact that Husband lived rent and mortgage free. A later order instead
imputed an additional $3,000 per month income to Husband based on the
fair rental value of the home he was living in. The appellate court agreed
with the first approach but disagreed with the second approach.

The appellate court relied on the reasoning outlined in In re: Marriage of
Loh (2001) and rejected the reasoning outlined in In re: Marriage of Stewart
(1996). As such, since the free rent was not a result of an employment
benefit, the fair rental value cannot be considered. However, an upward
adjustment to child support can be made if there are “special circumstances”.
The court considered that living free of rent and mortgage expense
constituted a “special circumstance”. It is unclear how the trial court arrived
at the $1,062 per month amount, but it appears it was “well reasoned”.
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In re Marriage of Schnabel (1994-30 Cal. App.4th 747,36 Cal.Rptr.2d
682)

This much litigated case confirms that perquisites received by H as a result
of his employment and ownership in the corporate business are includible in
the calculation of income for purposes of support.

This was a 25 year marriage. H was an employee and 30% owner of the
corporate business. In seeking adequate records to establish income for
support and division of property, the appellate court affirmed W’s right to
corporate records to make such determination. W’s need for information
trumped the corporation’s right to privacy insofar as it did not encroach on
the rights of the other shareholder and other employees’ privacy rights under
the U.S. Constitution.

W’s CPA determined the following line items to be included in income
available for support:

• W-2 wages.
(Th~ • W-2 allowance for auto mileage.

• Personal expenses paid by a corporate credit card.
• Medical and life insurance premiums.
• 30% of attorney fees for a motion by the corporation to quash

discovery and for fees paid by the corporation for H’s divorce
attorney.

H objected to the inclusion of health insurance premiums because the
premiums included coverage of W. The court rejected this on the grounds
that H did not bring this up inthe hearing by the trial court.

H objected to inclusion of the attorney fees because he signed a promissory
note to the corporation for those payments. The appellate court rejected this
because the note was signed right before the OSC hearing whereas the fees
were incurred a long time prior to the hearing. The trial court also noted the
substantial retained earnings of the corporation as evidence ofH’s ability to
pay the attorney fees.

Overall, the appellate court found the line items included by W’s CPA as

1) income includible for purposes of support to be proper.

1



As indicated earlier, one of the “chapters” of this case deals extensively with
the “out spouse’s” need for documents weighed against a corporation and
shareholders’ right to privacy. This case removes the roadblock posed by
Rijkind in determining the right of access to information by a non
shareholder spouse.

0

7)

2



7Th) In re Marriage of Schroeder (1/22/1987 — 192 Cal. App. 3d 1154)

Issue: Non-cash receipts of the supported spouse from cohabitator must be
considered in determination of (reduced need of) spousal support.

18 year marnage, dissolved in 1982—In 1986, Husband sought cessation of
spousal support (no children) because ex-wife was cohabitating with adult
male, or in the alternative, modification of spousal support.

Wife testified at trial that cohabitator was not contributing to household
expense, but he made up for it by doing work around the house. Also, wife
used cohab’s Corvette, and she received gifts of a $4,200 diamond ring and
new furniture.

Trial Court found that wife’s needs had not changed and denied
modification.

Section 4801.5 states “there is a reputable presumption.. .of decreased need
for support if the support party is cohabitating with a person of the opposite

0 sex.”
Appellate Court found that trial court erred in denying modification.

Appellate court concluded that a supported spouse may not evade section
4801.5 by accepting gifts from a cohabitant in lieu of actual reimbursement
for shared living expenses. Non-cash receipts of the supported spouse must
also be considered in the determination of reduced need. Any arrangement
between cohabitants must be fair as to the supporting spouse. There cannot
be an allocation of expenses in a manner that creates an appearance of
continuing need in order to maintain the flow of income from the supporting
spouse.
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In re Marriage of Schulze (60 CaI.App.4tI~ 519, 70 CaI.Rptr.2d 488)

This case deals with two significant issues in spousal support cases. 1)
Employee perquisites/benefits such as use of a company car and below-
market rent on a residence are considered taxable benefits when computing
guideline or permanent support, and 2) permanent spousal support has a very
different purpose than temporary support and detem,ination of the amount of
support must be the result of a “ground-up” analysis using the factors of FL
§4320.

This was a nine year marriage with 3 minor children at time of separation.
H was employed in his parents’ business as VP of sales and earned a good
living, averaging $ 133k in the years prior to separation.

At the time of separation parents distributed 49% of the company stock to
H’s other two siblings but none to him. His income dropped as a result of
the conversion of some portion of compensation to dividends. In the year of
separation H’s wages were $80,000. Both the trial court and the appellate
court saw this as a maneuver by H’s parentsto lower income for purposes of
support.

H had use of a company car and the trial court determined the fair rental
value (FRV) of that benefit was $500 per month. After separation, H’s
parents bought a condominium in which H resided at a below market rent of
$800. FRV of ihe property was $1,400 per month. The trial court found
$1,100 of additional income from these items and entered them into
Dissomaster@ as nontaxable income.

The trial court also used Dissomaster~s@ planning option to order family
support rather than deductible spousal support only. The result of all this
was to óause over 83% H’s after-tax income to be payable as support.

The appellate court reversed as to spousal support and as to the tax status of
H’s employee benefits.

Permanent spousal support must be determined by the trial judge in a
“ground-up” analysis considering all the factors in FLC §4320(k). At no
time is reference to the computer models such as Dissomaster@ appropriate.
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The court further ruled the car allowance, on its face, was an employment
benefit and therefore should be included as taxable income for support.
They also found the below-market rent to be a taxable benefit because H’s
parents were also his employers. This outcome might not be as clear if they
had not been his employers: in that situation the below-market rent could be
construed as a gift. Gifts are not generally includible as income under FLC
4058.

We note in this opinion there is scathing criticism of the computer programs
that calculate guideline support.

We also note, fUrther, that the trial court ordered the use of a Dissomaster@
generated family support order. This seems odd in light of the fact that such
orders must be carefully crafted to avoid potential treatment as non
deductible child support.



In re Marriage of Schaughnessy (139 Cal.App.4th 1225, 43 Cal.Rptr. 3d
642)

Greg and Michelle Shaughnessy separated in 1995 after fifteen years of
marnage. In 1995 Michelle was 35 years old.

In 2003, the court entered ajudgment indicating that Greg will pay $2,000
per month in spousal support and that the court would retain jurisdiction on
the matter of spousal support.

In 2004, Greg filed an OSC requesting that either the court terminate or step-
down spousal support.

In April 2005, the court entered an order that spousal support would be
reduced to $1,000 per month beginning January 1, 2006 and that it would
terminate on June 30, 2006. Michelle appealed arguing that the court had
abused its discretion. The Court of Appeal affirmed the lower court’s order.

The primary item considered to be a change of circumstances was

O Michelle’s failure to diligently seek to become self-supporting. In the 2003judgment the court found that Michelle needed to be retrained and obtain
computer skills in order to be self-supporting. Michelle continued to be a
self-employed florist and claimed that she was only making $650 per month.
This was considered to be a change of circumstances since “if a court’s
initial spousal support award contemplates that a supported spouse will take
some action to decrease the need for spousal support following the issuance
of the order and the supported spouse fails to take that action, the court may
modi& the award on the ground of change circumstances”.

The Appellate Court also ruled that it was not an abuse of discretion for the
trial court to consider the fact that Michelle’s parents gave her monetary
gifts of $20,000 per year. On this issue the Appellate Court found,

“In holding that a trial court may exercise its discretion to consider
third party gifts to a supported spouse in determining a spousal
support award, we emphasize that we do not hold that the trial court
must mechanically decrease a supported spouse’s award by the
amount of the gifts received, or even that the trial court should in
every case consider such gifts in determining the appropriate level of
support. Rather, we hold only that it is within the trial court’s broad
discretion to consider evidence of monetary gifts as one factor,
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together with evi4ence pertaining to all of the other section 4320
factors, in determining the appropriate spousal support award.”

In addition, the Appellate Court ruled:
I. That the recent medical finding that Michelle’s illness would not

affect her ability to become self-supporting constituted a change of
circumstance.

2. The concept of being self-supporting is a flexible term to be
determined by the trial court.

3. Although the marriage was a lengthy one, that fact alone does not
justi~ an unlimited spousal support award.



In reMarriage of Simpson (12/17/92-4 CaL4th 225)

Income for support based on “reasonable work regimen” and not an extraordinary
work schedule including significant overtime.

Husband (H) was a union stage hand working in theater and TV. He earned
$1 8/hour in theater work and $1 3/hour for TV work. H worked considerable
overtime, sometimes 7 days a week, 16 hours a day. The 3 years prior to
separation he earned $61,000 - $71,000 per year including overtime. Wife (W)
had custody of their 7 year-old daughter and was a student teacher. She became
substitute teacher shortly after trial.

At the OSC hearing, trial court made an order based on current income including
overtime. A few days later, H stopped taking all overtime and only worked lower
paying TV jobs. H’s income dropped to $2,200 per month. H only paid $100 in
support from OSC until trial. At trial, H testified the higher paying theater work
was nights and weekends and was overly stressthl to him. H testified he worked
more than one job a day during marriage to enable his wife to obtain her teaching
credential. With TV work, his hours were normal business hours and allowed him

Q to spend time with his daughter. Trial court found H voluntarily reduced his abilityto earn during the proceedings and fixed his income at $60,000 per year, and
ordered spousal andchild support accordingly.

California Supreme Court reversed trial court because trial court did not apply
correct standard of measurement of the earning capacity of H. H’s earning
capacity needs to be based on an objectively reasonable work regimen, which it
defined as:

“A reasonable work regimen, as opposed to an extraordinary regimen,
however, is not readily or precisely determined and is dependent upon all
relevant circumstances, including the choice ofjob available within a
particular occupation, working hours, and working conditions. Established
employment norms, such as the standard 40-hour work week, are not
controlling but are pertinent to this determination. In certain occupations a
normal work week necessarily will require in excess of 40 hours or
occasional overtime and thus perhaps an amount of time and effort which
may be considered reasonable under the circumstances. A regimen requiring
excessive hours or continuous, substantial overtime, however, generally
should be considered extraordinary.”

0
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The State of Oregon v. Vargas (3/24/99 -70 Cal.App.4th 1123)

Ability to earn test must be applied to current circumstances. Incarcerated parent
did not have opportunity to work.

Father (F) had three children in Oregon where mother (M) was receiving public
aid. Oregon sought reimbursement from F. F was beginning a 4 year sentence in
California prison institution. The prison did not provide any employment
opportunities. Trial court concluded spousal and child support based on minimum
wage for F and ordered $75 per month per child.

Court of Appeal, 5th District, reversed because F did not have earning capacity.
Earning capacity standard is met when F has both ability and opportunity to work.
Also, earning capacity must be met by current circumstances. Court must find
ability and opportunity to work before determining earning capacity to impute
income to F. Court stressed this is not an “incarcerated exception” to child support
obligations, and directed trial court to look to assets, income, or employment
possibilities of F.
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In re Marriage of Stewart v. Gomez (47 CaI.App.4tb 1748)

Father contends the court erred in considering his earning capacity and his
disability benefits, rather than his earning capacity or his disability benefits
as income available for child support for his three children. Father also
contends trial court improperly considered his rent-free housing on an Indian
reservation, and his meal allowance during the period he attended a
vocational training program as additional income for child support purposes.

Court of Appeal, for reasons stated below, said the trial court properly
considered the foregoing items as gross income for child support.

The father had the ability to earn at least a minimum wage and such ability
should be added to father’s disability benefits because the two were not
mutually exclusive in that father received these benefits whether he worked
or not.

The father should be charged with reasonable value of the free rent he
received because under the Agnos Child Support Standards Act, the
reasonable value of non-monetary benefits received by a parent was
chargeable as part of the parent’s gross income.

The rent benefit results in a “reduction in living expenses” and, therefore, in
an increase in money available for child support.

The payment of father’s meal expenses during his vocational training
program were reimbursed and would have been incurred in the absence of
the program. Thus, the Court of Appeal agreed with the trial court that the
meal expense should be treated as income.



In reMarriage of Tern (4/18/00 -80 CaI.App.4th 921)

Supported spouse with an estatç that could meet her needs if “reasonably
managed,” can be forced to change investment strategy.

Husband (H) was leading tax attorney in a major San Francisco law firm. Wife
(W) had no employment outside of home. After 34 year marriage and children
were adults, the parties divorced. W had separate property of $2 million. W’s
needs determined to be $10,000 - $12,000 per month. H ordered to pay spousal
support to make up difference between W’s separate property income and her
needs.

This matter was litigated three times, each time H asking for lower support as he
became a salaried partner with subsequent reductions in salary twice and finally his
employment ended. W’s separate property estate increased in value between each
proceeding. At the last hearing, W’s separate property was an investment portfolio
of $3.75 million, retirement accounts approaching $1 million, and real estate worth
$773,500. Trial court continued spousal support.
The trial court found W’s separate property estate income rates of return, 5% at the
first trial and 2.7% at the third trial, to be reasonable at the time, and did not order
investment changes or impute income based on W’s separate property estate.

Court of Appeal reversed and ordered spousal support set to zero. “The trial
court’s job is to ascertain whether the estate reasonably could generate sufficient
income for proper support, not to second-guess how the spouse will manage that
estate to ensure sufficient income. Thus a decision that an estate is adequate or
sufficient is not a decision that any particular investment strategy must change,
although that may happen.”

Based on Court of Appeals discussion and action, W’s previous rates of return may
be floor indicators. An appropriate rate of return in most cases may be inflation
plus a reasonable rate of return. For older litigants with a sizable portfolio, a
reasonable approach may include a draw down of capital. In all cases,
consideration should be given to whether an estate is being reasonably managed to
generate income for support for a reasonable length of time.

U



IRMO: West, 152 Cal.App.4t~~ 240, 60 Cal. Rprtr.3d. 858, 6/19/2007

The Wests divorced in 1997 after a 20 year marriage. At divorce they had 2
minor children. H had a successful insurance business that sold at the time
of property division. H and W split the cash proceeds and a 6 year
installment note.

The MSA required W to make a good faith effort to become self-supporting.
In 1997 the trial court set family support at $6,795 per month.

W graduated from college in 5/2002 and obtained a substitute teaching
credential, but in 2003 changed her mind and went into real estate. In 2005
H sought modification of support due to W’s change of career. H asserted
she should be charged with $4,000 per month of income.

After testimony from the parties and a vocation rehabilitation counselor
(VCR), the trial court reduced support to $4,000 retroactively to January 1
2005, reduced it further to $2,500 starting January 2006 and reduced it again
to $0 in 2007. Justification for this was 1) W’s favorable earnings outlook,
2) W failed to save her share of the money from sale of the C/P business,
and 3) the length of the marriage.

W appealed and the appellate court reversed.

The appellate court supported its reversal based on comments concerning the
three justifications stated by the trial court.

FAVORABLE EARNINGS OUTLOOK: The trial court’s discretion
extends to the step-down of support over time but must be based on
reasonable inferences from the body of evidence available. Here the court
reduced support retroactively to January 2005 when W had no income ofher
own at all. Thus, W surrendered a portion ofher support without any other
source of income. In the second year (2006), the VCR said W could earn
approximately $32,000, but the court reduced her support by $48,000. In the
third year the VCR said she could earn approximately $34,000 but the court
reduced her support by $78,000. All this in light of the fact her needs totaled
$102,000 per year and H had an abundant ability to pay.

FUNDS RECEIVED FROM SALE OF THE BUSiNESS: The court of
appeals could not understand how a loss of the cash flow from the

1



installment note could justi~ a reduction in support. The fact W did not
save the payments (a division of CP) did not warrant a finding of reduced
support. Interestingly, W did not move for additional support when the
installment payments ceased. Cases supporting imputation of income
(McElwee, Terry) do not apply here because W was not seeking an increase
in support.

Interestingly, the appellate court stated that neither party should be imputed
income if they failed to save their cash or installment payments from the
sale.

Finally, the appellate court opined that without a Gavron warning, W could
not be charged with income on the ftmds she received from the sale as it
related to support.

DURATION OF MARRIAGE: The trial court erred in using the “half the
length of the marriage” guideline because this was clearly a long term
marriage under the statute.

Again, interestingly, the appellate court remanded with the statement that the
trial court could modi& support based on other unarticulated factors.

0
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In reMarriage of Williams (2007 DJDAR 7027)

This case deals with the imputation of income on investment assets and
specifically whether the trial court may impute income from a return on the
equity of the supporting spouse’s personal residence. This case is important
in that it distinguishes de Guigne, where the imputation of income (for
purposes of child support) on land associated with H’s ancestral residence
was affirmed by the court.

H and W were both wealthy with 2 minor children. In a mediated settlement
the parties resolved most if not all their property and support issues. H was
charged with child support of $3,411 per month based on stipulated levels of.
compensation and investment income to H and W. Subsequent to the
settlement, W sold the former family residence for a handsome gain and
purchased a smaller residence and reserved over $1.5 million dollars to
remodel the residence to better meet the needs of the minor children and pay
the capital gains taxes on the sale. Prior to the divorce, the children lived in
opulent circumstances in the Silicon Valley area and at H’s “palatial” estate
in Pebble Beach on the Monterey Peninsula.

0 H filed a motion to reduce child support based on the additional wealth
obtained by W from the sale of the former family residence. W opposed the
motion and asked for additional child support in light of the fact that the
stipulated settlement failed to consider a reasonable return on H’s substantial
investment assets.

The trial court denied H’s motion and increased monthly child support to
$7,177 by imposing a 3% return on H’s invested assets, including over $5
million dollars of equity in his Pebble Beach residence.

H appealed theruling on the grounds that W failed to prove the needs of the
children required the imputation of income pursuant to FLC §4057 (b). He
objected specifically to the imputation of a return on the equity in his Pebble
Beach estate.

At some length the court outlined the State Legislature’s principle concern
that parents have a duty to support their children and that trial courts have
wide discretion to set a support level that is in the children’s best interests.
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Put another way, where the best interests of the children requires a level of
support that exceeds the more traditional sources of income (wages, salaries,
income from investments); the court may impute a rate of return on “under
utilized” assets to effect the appropriate level of support.

However, with respect to imputation, the court, citing Henry, said the trial
court’s wide discretion under FLC §405 8 was not limitless and precedent
case law did not extend such discretion to include a supporting parent’s
equity in their personal residence. The court distinguished de Guigne
(which rebuffed guideline support under §4057 (b)) from the present case in
support of its opinion.

The court remanded the case for reconsideration, ordering the trial court not
to impute income on the equity in H’s personal residence.
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